UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MUENCH PHOTOGRAPHY, INC.,
Plaintiff,
- V -
HOUGHTON MIFFLIN HARCOURT
PUBLISHING CO. and R.R. DONNELLEY &
SONS CO.,

Defendants.

Docket No. 09-cv-2669 (LAP) (JCF)

AMICI CURIAE PICTURE ARCHIVE COUNCIL OF AMERICA, INC. AND NORTH
AMERICAN NATURE PHOTOGRAPHY ASSOCIATION’S MEMORANDUM OF LAW
IN SUPPORT OF PLAINTIFF’S MOTION FOR RE-ARGUMENT AND
RECONSIDERATION OF THE COURT’S MAY 4, 2010 MEMORANDUM AND
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS IN PART

{A068540.DOC\1 }

Nancy E. Wolff

Matthew A. Kaplan

COWAN, DEBAETS, ABRAHAMS
& SHEPPARD LLP

41 Madison Avenue, 34" Floor

New York, New York 10010

(212) 974-7474

(212) 974-8474 (facsimile)



TABLE OF CONTENTS

Page
. STATEMENT OF INTEREST / DESCRIPTION Of/ICI PACA AND NANPA.... 1
L. ST AT EMENT .. e oo e e e bbbttt b bttt et et e e e e e e aeeeaaeeaasnsaaaannns 2
A. PACAOS Role in the Image Licensing INAUSEIY ...........c.ooveeeeeeeeeeiece e 2
B. The Copyright Office Instrust PACA Regarding Registration
PIOCEUUIES ...ttt e e e ettt a s e e e e e e e e e e e eeeeesnnnnes 4
1. The Initial Meting With The Copyright Office........ccccovvvvvvicieenenn. 4
2. As Distribution Technology Progressed, PACA Again
Consulted With The Copyright Office to Ensure The Image
Catalog Registration ProcedsrWere Still Valid..............cccccceeeeeee 5
3. The Register of Copyrights Again Confirms the Image
Catalog Registration Becedure is Valid............ooooviiiiiiiiiiiiiee, 6
4. The Harm Caused by the Order to Image Libraries and
Their Contributing PhotographeissReal and Serious........................ 7
II. LEGAL ARGUMENT ..ottt ettt e e e e e e e e e e e e e e e e e b b ee e e e e e e 8
A. The Supreme Court and Second Circuit Have Long Held That
Copyright Registrations Should N8e Invalidated for Technical
1 0] £ T TP UP PP PUPPPTR PPN 8
B. The CourtOs Order Miserprets Section 409..........c.ccveeveeeeerieeeeeeeceee e 10
1. CorbisO Collective Work Registrations Are Effective
Because They Name the Proper Author Pursuant to Section
A09(2) B COIDIS ettt 10
2. The Order Improperly Examined Section 409 Without
Considering Its Place in th€opyright ActOs Statutory
Registration SChEME ..........uuiiiiiiiie e 13
3. The OrderOs Interpretation Sdction 409(2) Violates the
Rules of Statutory Interptation by Inserting the Word
OAIO et e e e e e e e e e e e e e e 15
4. At Best, Section 409(2) is Ambiguous, and the Court
Should Have Deferred to the Expertise of the Copyright
L@ ] o R 17
C. The Order Disregards Settled Law That the Failure to Name All
Authors in a Copyright Applicatiois Not Grounds to Invalidate
an AUthOrOS RIGNLS ... s 18
V. CONCLUSION. ... ettt e e e e e e e e e e e e e e e e e e e aa e e s e e eerreeeeeeaaaaaaaaaaaassssananannnnns 19

{A068541.DOC\1}i



TABLE OF AUTHORITIES

CASES
Page

Asociacion de Compositores y Editores de Musica Latino Americana v. Copyright

Royalty Tribunal, 851 F.2d 39 (2d Cir. 1988) ......euviiiiiiiiiiiiiieeeeieeeee e 17
Baron v. Leo Feist, Inc., 78 F. Supp. 686 (S.D.N.Y. 1948)f"d, 173 F.2d 288

(2d G 1949) ..t Q..
Bates v. United States, 522 U.S. 23 (L1997 ...cuuuiiiiiiiiiiei ettt e e e e eeeeeaneees 16
Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837

(R 1S 7 PP PP 17.......
Eckes v. Card Prices Update, 736 F.2d 859 (2d Cir. 1984) .......oovvviiviiiiiiiiiee e 19
eScholar, LLC v. Otis Educ. Sys., Inc., 2005 WL 2977569 (S.D.N.Y.

N0 Y 2 010 1) PP PPPPPRPP 19
Evans v. Walter Indus., Inc., 2006 WL 5670939 (N.D. Ala. Mar. 15, 2006),

rev’'d on other grounds, 449 F.3d 1159 (11th Cir. 2006) ........cvvvrrriiiiiiiieeeeeerireeeennnnns 16
Freedman v. Milnag Leasing Corp., 20 F. Supp. 802 (S.D.N.Y. 1937) ...ccoivririiiiiirriiiiinneenn. 9
In re Gillis, 333 B.R. 1 (D. MASS. 2005).......ccciiiiiiuiiiniiiiiiiieieieeee et a e e e e e 16
Joe Mittenthal, Inc. v. Irving Berlin, Inc., 291 F. 714 (S.D.N.Y. 1923).....cuuvuiiiiiiiieieeeeiaeeeee. 9
Mazer v. Stein, 347 U.S. 201 (L1954) ....ciiie i e e et a e e e e e e e e e eeeeeaannne 9
Midway Mfg. v. Artic Intern., Inc., 547 F. Supp. 999 (N.D. lll. 1982) .......ccoviiiiiiiiiiiiiinn, 9
Morris v. Business Concepts, Inc., 259 F.3d 65 (2d Cir. 2001).......cccuvrrrrmiiiiiiiieeeeeeenieeeeeennnns 11
Mourning v. Family Publications Service, Inc., 411 U.S. 356 (1973).....cccvvereirirrirnniiininnnennn. 17
Planned Parenthood Minn. v. Rounds, 467 F.3d 716 (8th Cir. 2006)¢cated and

decided on other grounds by, Planned Parenthood Minn., N.D., S.D. v.

Rounds, 530 F.3d 724 (8th Cir. 20081 banc) .......cevveeeeeuieiiiiiiiieeeee e eee e 16
Ralph Oldsmobile, Inc. v. Gen. Motors Corp., 2000 WL 1459767 (S.D.N.Y.

SePL. 29, 2000) ..urreuniiiieee et — ettt e e e e 16
Robinson v. Shell Oil Co., 519 U.S. 337 (L1997) ...ccoiiiiiiiiiiiititiiieeeeetet e 13
Sai Kwan Wong v. Doar, 571 F.3d 247 (2d Cir. 2009).......ccuviiiiiiiiiiiiiieiiei e 18

ii
{A068541.DOC\1}



Skidmore v. Swift & Co., 323 U.S. 134 (1944) ...ccoooeeeeeeeeee e 17,18

State St. Bank & Trust Co. v. Salovaara, 326 F.3d 130 (2d Cir. 2003)......ccoevveeieeeeriiiiiinnanns 12
Thomas Wilson & Co. v. Irving J. Dorfman Co., 433 F.2d 409 (2d Cir. 1970)........ccccvvvuneen 18
Washingtonian Publ’g Co. v. Pearson, 306 U.S. 30 (1939) ......cccoeiiiiiiiiieiiiciiiee e 9
United States v. Backer, 134 F.2d 533 (2d Cir. 1943) .....uuuuuiiiiiiiieeeeeeeeeeeeeeeee e 9
United States v. Gayle, 342 F.3d 89 (2d Cir. 2003) ......cccoviiiieeeeiieiiiieee e e e e e e e 13
United States v. Watkins, 278 F.3d 961 (9th Cir. 2002) ......uiiiiiiiiiieieiiiieeeeeeiiii e 16
STATUTES

Page
17 U.S.C. L0L ittt 11,.150,
O RS O = I 101 (o) PP PP PRPP T PPPPPPR 14....
17 U.S.C. 8 409() ..eereeeeeee ettt e 14....
17 U.S.Co 409ttt ena e enn e JOASSTIL
O RS T O < L0 1o T ISR passim...
17 U.S.C. 8 409(3) .uerreeeeeeeiiiirie e e ettt e e e e e e st e e e e e e e e e e e e n e 15....
17 U.S.C. 8 409(9) .ottt s e e a e 12....
17 U.S.C.L 8 A09(L1) .oeiiiiiieie ettt e et e e e s e e e e e e e 14.....
17 U.S.C. 8 ALO(A) rvreereeeeeeeeeeeeeeeeseseseeeseeeseeesseeseesseseseseees e esseeseseseeeseseseeeeeesrees 13,.17...
17 U.S.C. 8 ALL(D) cvvoeveeeeereeeeeeeeeeeeeseeeseee e es e es e ee e es e es e eseee s esseeeeeeseeeseeesese s s e 15....
17 U.S.CL B AL2 ettt e e e ettt s e 6..
17 U.S.C. 8 TOL(A) rvrerrerereeereeeeeeeeseseseeeseeeseeesseeseesseseseseees e esseseseseeeseseseeeeeeesees 13,.17...

iii

{A068541.DOC\1}



REGULATIONS

Page
37 CLF. R 8 2005 e e e e e e e e e e e nans 14...
37 C.F.R. 8 202.3(D)(10) .. eveeeeeeeeeeeeeeeeeeeeee e eee et e et 5,.6.......
OTHER SOURCES

Page
Compendium of Copyght Office PracticeSCompendium I1...............cccccoouuuuuuniiinnnnnnn. 12,18
Copyright Office, 2007 Annual Report of the Register of Copyrights (2007)..........cccevveunnns 18
J. Hawes & B. DietzCopyright Registration Practices (2009) .........ccouuvvruriiiiiiinnnnennnn. 11, 15
H.R. REP. NO. 94-1476 (LO76)......eeeeeeeeeeeeeeeeeeeeeeeeeeeeee et ee e e ee e s s en e
Registration of Claims to CopyrighBroup Registration of Photographs,

66 Fed. Reg. 37,142 (JUIY 17, 2001) ......oeeeeeeeeeeeeeeeseeeeeeesseeeees s s eesenene s eeesenenen,
SutherlandStatutes and Statutory Construction (7th ed. 2009) .....cccoovvveeeiiiiiiiieiiee, 16
v

{A068541.DOC\1}



The Picture Archive Council of America, INOPACAQ) and the North American Nature
Photography Association (ONANPAOQO) respectfully submit this Memorandum of Lawicas
curiae in support of PlaintiffOs Motion for Rgament and Reconsideration of the CourtOs
May 4, 2010 Memorandum and Order (the OOrdeaDimy DefendantsO motion to dismiss.

PACA and NANPA also adopt the positions &&th in the Memoranda of Law of the
other amici curiae Corbis Corporation and the American Society of Media Photographers
submitted in support of PlaintiffOs Mmtifor Re-argument and Reconsideration.

I. STATEMENT OF INTEREST / DESCRIPTION OF AMICI PACA AND NANPA

PACA is a not-for-profit trade association iain represents the interests of entities who
license images (stiland motion) to editorial and conemtial users. Founded in 1951, its
membership currently includes approximately 90 companies in North America and over 30
international members. Membenslude large general libraries,ctuas Getty Images, Inc., and
smaller specialty libraries that provide the meddidn access to in-depth kbections of images on
nature, science, art, architeauhistory, culture among others.

PACA is joined by the North American Nme Photography Association (ONANPAO).
Founded in 1994, NANPA is the first and premier association committed solely to serving the
field of nature photography. NANPAOs 3,100 namiinclude professional photographers who
contribute images to PACA memis, such as Animal Animals, Minden Pictures and Grant
Heilman Photography, and other lides specializing in licensingature and wildlife images.

PACA members, as well the memba&isNANPA who relied on PACA members to
protect their images by filing copyright regigioms, are directly and significantly harmed by

this CourtOs decision. As desed below, the registrationswering the indiidual photographs

! Pursuant to the CourtOs difen, we have coordinateslir response with the othemici
and have used best efforts to avoickimg duplicative arguments to the Court.
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at issue were completed based upmtructions that PACA, as wedls Corbis, received from the
U.S. Copyright Office. For the past fifteerars, many other members have followed the same
instructions provided by the dpyright Office to protect theinderlying photographs of their
contributing photographers, first tegister print catalogs contamg physical prints, and then to
register CD-ROM or online catalogs of digitatages. The ability to enforce copyright and
secure licensing fees for theeusf images is vital to thievelihood of all PACA and NANPA
members The amici respectfully submit that this Cdushould grant PlaintiffOs motion for
reconsideration, and deny Defendamtsion to Dismiss in its entirety.

II. STATEMENT

A. PACA’S Role in the Image Licensing Industry.

PACAOs mission is OTo fostad protect the interests thfe picture archive community
through advocacy, education and communication.€ugport of this misen, PACA has taken a
lead role in educating its members aboupymht law in general and the importance of
registration as a method of gbecting photographs. PACA $awvorked closely with the
Copyright Office through the years to ensurattits member image libraries are aware of
Copyright Office procedures and rules so they effgctively register images made available to
users. As many PACA members are small camgs that do not have lawyers on staff, the
guidance offered by PACA and its counsel on mategarding copyright registration, copyright
enforcement and business practices is an important component of their membership.

PACA offers standard indtrg contracts for its members to adapt, including contracts
between image libraries and cobtiting photographers that autims image libraries to license
images to clients and to shamith the photographer a percentage of the license fees collected.

These contracts provide thaf, the photographer has not eddy registered his or her
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photographs, the photographer assigns copyrigtiteirphotographs to the image library in order
for the image library t@btain a copyright registration the photographs. While photographers
have always been encouraged by imageatibs to register their own works, many
photographers rely upon the image libraries @ister images on their behalf because of the
large number of images typically provided toigage library. These contracts also authorize the
image library to seek compensation for and, whecessary, bring claims for unauthorized uses.

In order to discover unauthorized usegny PACA members monitor for infringing
uses, which until recently was performed madlyuaequiring individuals to review magazines
and other published material to search foage uses. Now, many member image libraries use
the services of companies that search wedbsand publications using image recognition
technology and provide membensth reports on image usage. Some PACA members have
entire compliance departments devoted to cgpyrenforcement and to seek retroactive fees
from companies and/or individuals thetve used images without a license.

The backbone of all these enforcement rdfds the copyright registration in the
underlying image. Having a registration prior térimgement gives the image library the ability
to assert the right to obtain fudbpyright remedies for infringingses if an infringer refuses to
pay a retroactive license fee. Infringers, wharefbwith a valid copyright registration are more
likely to offer compensation, rather than risk Il for statutory damages and attorneyQOs fees
should the matter be litigated. This generdiyads to pre-litigation settlements and the
preservation of judicial resources. If, as @w&er asserts, image catalog registrations obtained
by image libraries do not protect underlying ireegPACA members havest a vital tool to

protect and enforce thaiontributorsO photographs.
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B. The Copyright Office Instructs PACA Regarding Registration Procedures.

1. The Initial Meeting With The Copyright Office.

In June 1995, the undersighes PACAOs counsel, alonith other executives of
PACAOs Board, met with senior officials the United States Copwgtit Office, including
Register of Copyright MarybetReters; Chief Examiner Nancy tRezzelli; Head of the Visual
Arts Section Examining Division Nancy Lawreneagid Assistant Chief Julia Huff. The purpose
of the meeting was to discuss how image libracmdd register large prircatalogs containing
thousands of photographs from hundreds of @ipatphers, the method of marketing photographs
at that time. Given the wide distribution ok#e catalogs, these images were most at risk for
infringement. The difficulty in protecting thepablished images was thander the then-current
rules, to obtain copyright in individugbhotographs, each photographer would have to
individually register his or hemages and deposit two copiestloé full catalog, a procedure that
was burdensome and expemsfer the photographer.

The Copyright Office provided instructions FACA on how to register the catalogs in a
manner that would protect the individual ireagin the collective work. By following a
registration procedure used witlgistrations for serial workshe Copyright Office instructed
that a temporary transfer abopyright ownership from photogphers to their image library
would permit the image library, a®pyright owner and claimant, tegister in one application
the catalog as a collection as well as thdividual photographs degted in the catalog.
Thereafter, the image library could retain the caphs or transfer them back to the respective
photographers.

The Copyright Office further informed RM\ that its members did not need to

individually name each author/photographer andhplication because the rights were all owned
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by the image library as copyright claimant. Thiscedure would satisfy the Copyright OfficeOs
regulations and would be consistavith the OfficeOs longstandinggiice in registering serial
works. Based upon the instructions providedtras meeting, theundersigned prepared a
newsletter in 1995 (the 01995 NiiterO) describing the regition procedure prescribed by
the Copyright Office that was distributed RACAOs membership. Asresult, many PACA
members revised their agreements with gbating photographersand filed copyright
registrations for the image catalogs followittge Copyright OfficeOs instructions, with the
understanding and expectation thiae copyright registrations in the image catalogs would
protect the indivdual photographs.
2. As Distribution Technology Progressed, PACA Again Consulted With

The Copyright Office to Ensure The Image Catalog Registration

Procedures Were Still Valid.

As technology progressed, PACA members wesrh marketing their images to clients
using print catalogs, to sendinfleats catalogs of digital im&s on CD-ROMs, and finally to
offering clients digital catalogs over the Intern®¥ACA remained in contact with the Copyright
Office to ensure that the registration of thgiw@dil catalogs of its menaos would continue to
protect the individual photogphs of the contributing pragraphers. In 1997, when PACA
members, such as Corbis, began offering diga#hlogs online, the undersigned again contacted
the Copyright Office, including the senior offigai the initial meetingto confirm that PACA
members could continue to register images on Iba@liecontributors intheir digital catalogs.

The Copyright Office confirmed that the sarmmansfer language it previously recommended

continued to be applicabfe.

2 The Copyright Office regulation concerniggoup registration of photographs, 37 C.F.R.

a 202.3(b)(10), was unavailable at thatdias it became effective August 20@%, Registration
of Claims to Copyright, Group RegistrationPiiotographs, 66 FeReg. 37,142 (July 17, 2001).
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The Copyright Office assigneal specific examiner, Virgini&iroux, Attorney Advisor,
Examining Division, to review quyright applications for PACA and its member companies.
Because there was no circular available at tima¢ for copyrightable content delivered via a
website, Ms. Giroux instructed PACA membeéos follow the instructions published by the
Copyright Office for online databasend register their gital catalogs as OdatabasesO. It was
understood all along that the primary intent of thgistration was to protect the images and not
the database as a compilatpar se. Database registrations merely permitted image libraries to
file a registration of djital images and thereafter only filgpdates of newly added images at
regular intervals (usually everyrde months to remain compliamith 17 U.S.C. @ 412). Indeed,
having to file copyright applications on each @oa new images were made available to clients
online (which may occur daily for the largel#braries) would be too time intensive and
expensive for image libraries. The undersigned again prepared an article in the PACA newsletter
that was distributed to PACAOs membershipsamyithem of the Copyright OfficeOs instructions
for online catalogs.

3. The Register of Copyrights Again Confirms the Image Catalog
Registration Procedure is Valid.

In January 2002, the undersigned was questicabout the validity of PACA member
Alaska StockOs copyright in CD-ROM catalog thiere registered pursuant to the Copyright
OfficeOs stated procedure. In late January 2002indersigned sent a facsimile to the Register
of Copyright requesting confirntian that the procedure followdsy image librariegas set forth
in the 1995 Newsletter) was accurate, and thatcibpyright registrations previously filed by

PACA members are still proper under the Cagiyr OfficeOs Rulesnd procedures. On

When it was promulgated, image libraries couolut utilize the group wghstration procedure
because the regulation is limiteml group registration of photographs by the same photographer.
See 37 C.F.R. & 202.3(b)(10)(ii).
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February 12, 2002, writing on behalf of the RegisteCopyrights, Nanette Petruzzelli, Chief of
the Examining Division, confirmed that thmatalog registrationsnade by PACA members
pursuant to the Copyright Office@structions were appropte under the Copyright OfficeOs
regulations and the Compendiunof Copyright Office Practices, Compendium II
(QCompendium 110). The Copyright Office further confirchthat the 1995 Newetter accurately
summarized the Copyright OfficeOs long-followegistration procedures for collective works
such as image catalogs. Following that correspucelen 2002 and until the date of the CourtOs
Order, the Copyright Office has consistengyermitted image libraries to file copyright
registrations for their digital catalogs followingethinstructions it provided fifteen years ago.
Moreover, throughout that time, the CopyrightfiGd has examined and accepted registrations
for digital catalogs filed pursuant to thosestimnictions, and image libraries have relied upon
those registrations to monitor and enforce the rights in the hundreds of thousands, if not millions
of individual photographs contained in suchyitil catalogs. Now, the CourtOs Order has
effectively eviscerated such rights dondg-established Copyright Office practices.

4. The Harm Caused by the Order to Image Libraries and Their
Contributing Photographers is Real and Serious.

Despite the CourtOs belief that milliook registrations will not be voided, image
libraries, and the photographers tkiadse libraries represent, n@ppear to be left without any
meaningful copyright protectiom their individual photographs, the sole purpose of the image
catalog registration procedure dmed by the Copyright Office @ACAOs request. Given the
ease of copying and distributinggibgraphs in digital form, this Order is likely to increase the
already rampant infringement apotacy of photographsver the Internet. lingers now have a
technical defense against infringement with resfrecnauthorized uses ofdividual images in

offered online image catalogs and can avoidustag damages or attorneyOs fees. As many
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image license fees are less thaa tlost to file suit in federaloart, the expectation that image
libraries or photographers canirg an infringement action wibut the benefit of statutory
damages and attorneyOs feesni®alistic and tantamount toMiiag no copyright protection.
Likewise, having a compilation copyright in theamgement of an image catalog is worthless to
PACAOs image library members because infringernot copy entire catalogs, they generally
copy only small numbers of images. This Ordspalill negatively impacthe ability of image
libraries and contributing photographers to setifeangement matters because without effective
copyright registrations and access to statutory gasand attorneyOs fees, infringers will less
likely to negotiate retroactive licensing feestmmpensate photographdéos unauthorized uses.
Finally, it is unclear how this decision will affect other collective works in which not all
of the authors are named. Taking the CourtGiinigothat OallO authors must be named on a
collective work application to ittegical extreme, there is a seriausk that any author, reporter,
photographer, musician, etc. who relies upon a ctle work registration for protection of his
or her constituent work (and who has assignedfdiiis or her copyright rights to the copyright
claimant) no longer has any prdiea in their individual work iftheir name is not specifically
stated on the application. As this decisioill Wave lasting repercussions that may affect
millions of copyright registrations, we urge the court to grant PlaintiffOs motion for
reconsideration and ultimately deny Defend@nMotion to Dismiss in its entirety.
III. LEGAL ARGUMENT

A. The Supreme Court and Second Circuit Have Long Held That Copyright
Registrations Should Not Be Invalidated for Technical Errors.

The Supreme Court has explained: O[tlhe economic philosophy behind the clause
empowering Congress to grant patents and cgpigiis the conviction #t encouragement of

individual effort by persnal gain is the best way to advarmublic welfare though the talents of
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authors and inventors in O8uie and the useful ArtsMazer v. Stein, 347 U.S. 201, 219 (1954).
To achieve that end, in enadiropyright statutes, Congressradgjed] valuable, enforceable

rights to authors, publishers, etdthout burdensome requiremes¥ashingtonian Publ’g Co.

v. Pearson, 306 U.S. 30, 36 (1939¢mphasis added).

Courts, especially those in the Second @irdhave generally feained from invalidating
copyright rights and registrations due to erroranmapplication if the applicant had substantially
complied in good faith with the requiremeimisthe Copyright Act, 17 U.S.C. & 1@1seq. (the
OCopyright ActO or OActO), arfeériant has not been misleSee Baron v. Leo Feist, Inc., 78
F. Supp. 686, 692 (S.D.N.Y. 1948) (refusing to fredistration invalid where defendant failed
to assert it was misled IptaintiffOs registration)f’d, 173 F.2d 288 (2d Cir. 1949). Uited
States v. Backer, 134 F.2d 533 (2d Cir. 1943}he court rejected @lendantOs claim that a
registration was invalid for staty a publication date after thpmication date, holding that the
Copyright Act Ogrants valuablgghts to persons who crea subject matter which is
copyrightable and E useless teckalities are not allowgto cut down the benefits conferred.O
Id. at 536 (citingJoe Mittenthal, Inc. v. Irving Berlin, Inc., 291 F. 714, 715 (S.D.N.Y. 1923)
(OThe purpose of the act 1909 was to open a path for lhots beside and not through the
quagmire which had been created under theaoté. The policy of the act must be enforced,
but it does not lie in purpetess technicalityQ) arfteedman v. Milnag Leasing Corp., 20
F. Supp. 802, 804 (S.D.N.Y. 1937) (Oit will not ddéooverstrict as to étechnicalities of the
Copyright Act.... If the statatis substantially rad in good faith comled with by a person
seeking copyright protection andofhers have not been misled inkinking that the work is not
copyrighted it is enough.O)Similarly, the court inMidway Mfg. v. Artic Intern., Inc., 547

F. Supp. 999, 1010 (N.D. Ill. 1982), refused to iidate a copyright regisdtion in video games
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because the plaintiff Owas attempting to cgiymew technology thahe Copyright Office had
never directly dealt with before.O

The Copyright Office instructed PACA ants members how to register their image
catalogs in line with the Copight Act and the Copyright OfficeOs rules and regulations, and
PACA and its members complied with thosstinctions in good faith. Defendants nowhere
claim that they were ever misled by the copyrigigistrations at issue ty PlaintiffOs claim of
rights. Indeed, Defendants licensed PI&i@8 photographs for a number of years before
asserting their defense that REffOs cannot rely upon the copWtigegistrations at issue to
protect his images based solely the technical ground that oneten of the registration forms
is allegedly incomplete. Deferalg do not claim that the copyrighggistrations at issue were
not otherwise substantially complied with pursuanthe Act. The CourtOs unduly strict reading
of 17 U.S.C. © 409(2) disregartig provisionOs place in the st@tasg a whole and the RegisterOs
central role in the registration process. Adoagly, the Court shouldeconsider its erroneous
invalidation of PlaitiffOs rights based uptechnicalities.

B. The Court’s Order Misinterprets Section 409(2).

1. Corbis’ Collective Work Registrations Are Effective Because They
Name the Proper Author Pursuant to Section 409(2) — Corbis.

The image catalog registrations at issueewfled as Ocollective worksO. The Act
defines a Ocollective workO as Oa work, suzip@sodical issue, anthology, or encyclopedia, in
which a number of contributions, constituting sep@ and independent works in themselves, are
assembled into a collective whole.O 17 U.$.A01. As a collective work is separate and
independent from its constituent works, to register a collective work, Section 409 should only
apply to the collective work itself and the only information that need be included in the

application is information abotiie collective wek itself.
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CongressO drafting of Sectid@9 supports this interpretati. By its terms, Section
409(2) requires that the OauttmrauthorsO of Oa workO beuitet! in an application form.
17 U.S.C. o 409(2). Subsections (3) through gi®ilarly contemplate that the information
provided will pertain toa single Owork.GSee 17 U.S.C. & 409(3)-(8) (each referring to Othe
workO or Oa work®). While there may be mare dhe author (through the use of Oauthor or
authors0Q), there will be only onedtk® and it is the author or authof that work that are to be
included on the application. Thus, in the caa collective work, Section 409 only requires
that the author or authors of the collective work B here, the image library that selected and
arranged the individualements D be listed.

In addition, Section 409(9) prames that an application farcompilation work (which by
definition includes collective works under 17 U.SeC101) need only include Oan identification
of any preexisting work or works that it isdsa on or incorporates, and a brief, general
statement of the additional material covered bycthigyright claim being registered.O It does not
require the names of the Oauthor or authorsghyotonstituent work. J. Hawes & B. Dietz,

Copyright Registration Practices, aa 10:9-10:10, at pp. 10-17 to 10-19 (2009)Thus, the

3 This interpretation of Section 409 onsistent with the widespread practice in

registration of collective worksuch as periodicals, encyclaji@s, and anthologies and other
works with multiple authors such as motion picturde copyright in such works is registered
in the name of the owner ofdlcopyright in the collective wky such as the publisher or owner
of a motion picture, but the gestration applications almostever include the names of the
individual contributors to suctvorks, even where copyright iraeh part of the collective work
has been transferred to the copyright claimant.

An instance of this i84orris v. Business Concepts, Inc., 259 F.3d 65 (2d Cir. 2001),
where Conde Nast registered the aigiyt in issues of its magazing/ure. See 259 F.3d at 68-
69. There is no suggestion that Conde Nast lidtecauthor of each acte in the issue on the
copyright registration applicain. As explained in CorbisO Ams Brief, the Second Circuit
was explicit that if tle plaintiff had properly &insferred copyright in herticle to Conde Nast,
then the registration in the cetlitive work would have coverdter article. Copyright Office
records of registrations aff/lure Magazine from the period at issueMfarris do not include any
name other than that of Conde Nast, suggestimgtitie names of the various authors of the parts

11
{A068540.DOC\1}



CourtOs erroneous construction of Section 308¢2Id render Sectiod09(9) duplicative and
superfluous, a result &b should be avoidedee State St. Bank & Trust Co. v. Salovaara, 326
F.3d 130, 139 (2d Cir. 2003) (Olwisll-settled that courts shousloid statutory interpretations
that render provisions supkrbus.O) (citation omitted).

This natural reading of Seoti 409 is consistent with ti@opyright OfficeOs reading of
the statute.Compendium 11, Section 615.06 states:

Where a collective work is being regstd, the application should name the

author of the collective work. The nasnef the individual atlnors of separate

contributions being registered as paftthe claim needhot be given on the

application. The registration may cov@) the collective wik authorship, (b)

any contribution created by the employaeother party commissioned by the

author of a work made for hire, and @)y other contributions that the claimant

of the collective work obtained by transfer.

As the copyright registratioret issue name the authortbe collective work B Corbis B
as required by Section 409 ane aot required to identify the authors of the underlying works,
17 U.S.C. @ 409(9), the Court should reconsidenalgling that the applican should have also
included the names of all the ghgraphers whose photographs are part of the image catalogs.
At a minimum, the question of wkher the author to be named in a collective work pursuant to
Section 409(2) is solely the author of the cdliex work itself or whether all authors of the

underlying works need to be named as well shinasthe statute is dsiguous on this point, and

the Court should have looked beyond the languddiee statute to determine its meaning.

of the collective work at issuwere not included in theollective work application. See
http://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=37&t26,37&SEQ=20100618154930&CHK=20353676&CHK=102338
70&CHK=20353691&CHK=20353690& CHKt2967602& CHK=19455889& CHK=20353689
&CHK=3282359&Search%5FArg=allure&Seafb5FCode=TALL&CNT=25&REC=0&RD=0
&RC=0&PID=uKWgmChPB_AEmMmMS3WmuzZ50 k9AW7&B8=1 (last visited June 18, 2010).
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2. The Order Improperly Examined Section 409 Without Considering
Its Place in the Copyright Act’s Statutory Registration Scheme.

Further, reconsideration is appropriate heseathe Court did not atyze Section 409(2)
with respect to the Act as a whole. In findihat Plaintiff was not ditled to rely upon CorbisO
copyright registrations as the basis of its copyrigfringement claim, the Court held: O[a] plain
reading of & 409 of the Copyrightct mandates that the copyrighggistrations at issue here
contain the names of athe authors of the work.O Orde. 20 (citing 17U.S.C. @ 409(2))
(emphasis added). However, the Order only exadchSection 409(2) alone and did not examine
it with reference to how it fits whin the registration procedureéthe CopyrightAct as whole.

OStatutory construction begimgth the plain text and, if #t text is unambiguous, it
usually ends there as welll@ited States v. Gayle, 342 F.3d 89, 92 (2d Cir. 2003). However,

Ol[t]he plainness or ambiguity of statutory laaggiis determined by reference to the language

itself, the specific context in whicthat lanquage is used, and Hreader context of that statute

as a wholeORobinson v. Shell Oil Co., 519 U.S. 337, 341 (1997) (emphasis added)

Reading the Act as a whole, it is cleaattlthe application andegistration procedure
Congress created in Sections 408 through 412 wagriekio be a flexible system in which the
Register of Copyrights was gradtthe discretion to examine dgations and determine whether
they were properly submitted, and to provide authors the opportunity to correct inadvertent or
minor errors so as not to divest author of his rights.

In Section 410(a), Congress gahe Register authity to examine apcations and issue
registrations after determiningahthe deposit constiies copyrightable sub¢t matter and that
other requirements have been met. 17 U.S.C. & 41@@)iso 17 U.S.C. o 701(a) (OAIl
administrative functions and duties under thisetitexcept as otherwise specified, are the

responsibility of the Register @opyrights as the director of ti@opyright Office of the Library
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of Congress.O)

Section 409 further establishes that thegiRer of Copyright is charged with the
discretion to obtain whatever information stieems necessary to fully examine a copyright
application. Section 409 providesatlO[t]he application for copyright registration shall be made
on a form prescribed by the Regisbf Copyrights and shall includg) ten different categories
of information. Section 409(11) gives the Regisdf Copyright the discretion to request any
other information needed to properly examihe copyright applicatie. 17 U.S.C. & 409(11);
see also H.R. Rep. No. 94-1476, at 155-56 (1976) (©Vhrious clauses of section 409 ... are
intended to give the Register Gopyrights authority to elicit Bbf the information needed to
examine the application and to make @amingful record ofegistration.O).

Numerous provisions addressrags in applications. Section 408(c) authorizes the
Register to specify administratiwasses, but Othe administratolassification of works has no
significance with resgct to the subject matter of copyrigintthe exclusive ghts provided under
this title.O 17 U.S.C. & 408(c). Placing a wiotk the wrong administrative classification will
not divest the copyright owner bfs rights. Section 408(d) grartse Register the authority to
issue regulations to create formal proceduresotwect or amplify information in a copyright
registration (which it did). 17 U.S.C. & 408(d); @F.R. & 201.5 (Corrections and amplifications
of copyright registrations; applications foupplementary registration). Congress recently
amended Section 411(b), so even a registratoraining inaccurate information will satisfy the
registration requirements for Sections 411 dad, unless the applicant knew it was providing
inaccurate information and the Copyright Officeuld have rejected the application had it know
about the inaccuracies. Where there is a gquesthether the Copyright Office would have

rejected the application, Congee specifically directed courtSto request the Register E to
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advise the court whether theagturate informationf known, would have caused the Register
Eto refuse registration.O 17 U.S.C. = 411(b)(2).
Congress also contemplated situations wlaereauthorOs name will never appear in a

registration. Section 409(2) gnbpplies Oin the case of a work other than an anonymous or

pseudonymous wofx (emphasis added) Under Section 101, an Oanonymous workO is defined

as Oa work on the copies or phonorecords of witichatural person is identified as author.O
17 U.S.C. & 10L3ee Copyright Registration Practice, supra, @ 4.4 at p. 4-7 (2009). Where the

work is anonymous or pseudonymous, Section 3)08pplies and only requires disclosure of
Othe nationality or domicile of the autlworauthors.O 17 U.S.C. & 409(3).

Thus, when the Act is read as a whatebecomes clear that Congress intended that
authors and copyright claimantsvieathe ability to olain registrations for their works and that
inadvertent errors that would not have chantiesl RegisterOs decision to register the work
should not divest such authonsdacopyright claimants of theiights. Accordingly, the OrderOs
hyper-technical reading ofgtion 409(2) in the Order is incasient with the purpose of the Act
and requires reconsideration.

3. The Order’s Interpretation of Section 409(2) Violates the Rules of
Statutory Interpretation by Inserting the Word “All”.

If the Court finds that it did consider the purposes of the Act in its interpretation of
Section 409(2), the Court should lstéconsider its decision becauseead into Section 409(2) a
word that is not in the statuteSection 409(2) states Oin tb@se of a work other than an
anonymous or pseudonymous work, the name atidnadity or domicile of the_author or
authors and, if one or more of the authors is dehd,dates of their deaths.O (emphasis added).
By interpreting Congress®slusion of Oauthor authorsO to mean th@allO authors must be

named, the CourtOs interpretationt@venes the basic rule of stairy construction that a court
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should not read words into aasite that are not ther&ates v. United States, 522 U.S. 23, 29
(1997); Ralph Oldsmobile, Inc. v. Gen. Motors Corp., 2000 WL 1459767, at *5 (S.D.N.Y. Sept.
29, 2000) (citingBates); see also United States v. Watkins, 278 F.3d 961, 965 (9th Cir. 2002).
This is particularly so Owheaédition of words could partially ésat the purpose of the statute.O
SutherlandStatutes and Statutory Construction, @ 47:38 (7th ed. 2009).

Other courts agree that the word OallO shhmilte read into states in which Congress
has not included the word and that the omissibrthe word OallO from a statute must be
considered meaningful and signifita For example, the court in re Gillis, 333 B.R. 1, 7-8 (D.
Mass. 2005), held that in defining an Oindivicwigh regular incomeO ase capable of making
Opayments under a plan,O the Bankruptcy €mad not have meant OallO payments under a
plan. The courtOs rationaleswsimple: O[the Code] does noy €all payments under a plan,00
and other provisions indicated a lessngent Congressional intenid. at 8. See also, Evans v.
Walter Indus., Inc., 2006 WL 5670939, at *10 (N.D. Ala. Mar. 15, 20063y ’'d on other
grounds, 449 F.3d 1159 (11th Cir. 2006) (interpreti@tass Action Fairnes&ct and concluding
O[h]ad Congress intended Galibuld have said Oall. Wuned Parenthood Minn. v. Rounds,

467 F.3d 716, 729 (8th Cir. 2006)cated and decided on other grounds sub nom., 530 F.3d
724 (8th Cir. 2008)ep banc) (rejecting dissentOs argument thegsts on reading the word Oall®
into the text of the statute, a word whiwas not used by the . . . legislatureO)

Here, the CourtOs narrow intetatien of Section 409(2) to @an that Oall authorsO must
be named similarly would defeat the intent tbE Copyright Act toensure that copyright
registrations are not invalidatednd an authorOs ability tibtain statutory damages and
attorneyOs fees is not lost due to innocenhamvertent errors that would not have led the

Copyright Office to reject the application.
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4. At Best, Section 409(2) is Ambiguous, and the Court Should Have
Deferred to the Expertise of the Copyright Office.

When the improperly inserted word OaiGemoved from Section 409(2), the Oplain
readingO of Section 409(2) is merely that giliegtion for a work, other than an anonymous or
pseudonymous work, should name Othe authauitiors.O As Congress did not speak to the
precise question of whether Oalifhors must be named in gsphication, the Gurt should have
deferred to the Copyright OfficeOs determinatiois asthe agency chged with administering
the ActOs registration provisiorfiee 17 U.S.C. ma 410(a), 701(althevron, U.S.A., Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984) (deferring to agencyOs
interpretation of meaning of staé; Oagency charged with intetatien of the statute in light of
everyday realitiesO)ccord, Asociacion de Compositores y Editores de Musica Latino
Americana v. Copyright Royalty Tribunal, 851 F.2d 39, 41-42 (2d Cit988) (Copyright Office
Royalty TribunalOs interpretation of statutteym OcorporationO reasonable and entitled to
Chevron deference). The Supreme Court has upheldgemcy interpretation of a statute even
where the interpretation is arguably contrémya literal reading of the statuteMourning v.
Family Pub. Serv., Inc., 411 U.S. 356, 364-374 (1973) (agenclke mequiring Truth in Lending
disclosures by creditors who extended credit rejpl@yisn four or more installments, but did not
expressly impose finance charge, upheld desfamt that statuteexpressly requirement
disclosures where finance charge imposed).

However, even if the RegisterOs deteation as to the information appropriate for
registering digital catalogs agmained in the Petruzzelli letteiting the Copyright Regulations
and theCompendium II is not entitled taChevron deference, her determination should be entitled
to Skidmore deference, in which Qings, interpretations and opons of the [agency]

Administrator ..., while not contlling ... by reason otheir authority, do constitute a body of
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experience and informed judgment to which toairts and litigants may properly resort for
guidanceO Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944:cord, Sai Kwan Wong v.
Doar, 571 F.3d 247 (2d Cir. 2009) (interpretation agency Medicaid manual entitled to
Skidmore deference and interpretation of statute uphelthce of claim that it was contrary to
statute).

The Copyright Office has determined that it slo®t need the names aif the authors in
the case of a work with a voluminous numberaothors in order tg@roperly examine the
application and make a record of registratiGae Compendium II, Section 615.07(b)(3) (Olf the
work being registered was created by a langenber of authors, the application will be
considered acceptable if it namedeast three of those authdi@|owed by a statement such as
Oand [number] others.0) Based upon its ésgert administering th ActOs registration
procedures pursuant to its Congressional mandatd given the ambiguities in Section 409(2),
the Copyright OfficeOs determination warraieference and the Court should not second guess
the Copyright OfficeOs distion in deciding to mgister a certain work.

C. The Order Disregards Settled Law That the Failure to Name All Authors in
a Copyright Application is Not Grounds to Invalidate an Author’s Rights.

Again, taking the OrderOs holdingts logical extreme, if aopyright registration fails to
name all co-authors for a certain work, that regigin could never be used as the basis for an
infringement action. That is not the law. Tlhomas Wilson & Co. v. Irving J. Dorfman Co., 433
F.2d 409, 411-12 (2d Cir. 1970), the dogjected defendantOs cldivat a copyright application

was deficient because plaintiffOs president misakenly identified as the OauthorO in the

4 Indeed, the CopyrighOffice explained in its2007 Annual Report of the Register of
Copyrights, http://www.copyright.govieports/annual/2007/ar2007.p@bst accessed June 18,
2010): ODuring fiscal year 2007, the Copyrigtifice received 541,212 claims to copyright
covering well over a million works and registd 526,378 claimsO p.11. Moreover, the 2007
Report reveals that it registereder 33 million copyrights from 1790 to 2004., p. 58.

18
{A068540.DOC\1}



application and because the application failed to refer to an earlier copyright. Section II.B.1. of
Corbis’ Amicus Brief cites numerous other cases supporting this proposition.

Finally, PACA and NANPA concur and join in Corbis’ Amicus Brief for the proposition
that the Court failed to properly apply the “innocent error” rule applicable either as a judge-
created rule, see eScholar, LLC v. Otis Educ. Sys., Inc., 2005 WL 2977569, at *7 (S.D.N.Y. Nov.
3, 2005) (“The Second Circuit, in particular, takes an expansive view of the [innocent error]
defense, requiring that the person asserting the copyright to have knowingly failed to tell the
Copyright Office about facts that might have required the office to reject the application”) (citing
the seminal Second Circuit case, Eckes v. Card Prices Update, 736 F.2d 859, 861-62 (2d Cir.
1984)), or as Congress defined it in 17 U.S.C. § 411(b).

IV. CONCLUSION

For the reasons set forth above, the amici curiae herein respectfully request that
this Court reconsider its May 4, 2010 Memorandum and Order and deny Defendants’ motion to
dismiss in its entirety.
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