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COPYRIGHT PROTECTION OF PHOTOGRAPHS

I. Copyright: An Overview

     The Copyright Act (Title 17 of the United States Code) protects original works of authorship.  It is derived from the Constitution of the United States under Article 8 which provides that "Congress has the power to promote the progress of Science and useful arts, by securing for limited times to authors and inventors the exclusive rights to their respective Writings and discoveries." Copyright is essentially an economic property right, owned initially by the author.  It serves to provide an incentive to artists to pursue their art and derive economic benefit for a limited period.   

     Since the Constitution was written, the Copyright Act has been amended many times.  The most dramatic change in recent times was the Copyright Revision Act of 1976 (effective 1978), which revised the 1909 Act that had unsurprisingly failed to foresee the invention of radio broadcasts, television, movie, videos or computer programs. The 1976 Act was intended to be technology neutral and evolve with advances in technology. Since then, the Act has been amended several times, primarily to eliminate some formalities imposed in order to permit the United States to join international copyright conventions, such as the Berne Convention. Under the Berne Convention, effective March 1, 1989, no formal notice requirement or © is mandatory for works to be copyrighted.  Failure to use a notice after that date does not place the work in the public domain (free to use without permission).  

       In October, 1998, Congress enacted the Digital Millennium Copyright Act (the DMCA) to implement various World Intellectual Property Organization (WIPO) treaties. The WIPO Copyright Treaties require member countries to enact laws to prevent anti-circumvention of technology and prevent tampering with copyright management information.

II. The History of Copyright Protection 

A. How long is a work protected?

     Because copyright duration in the United States is complex, the following chart is useful to describe the term of protection for works under the different schemes. 

	Date of Work
	Protected From
	Term

	Created on or after January 1, 1978
	Original work fixed in a tangible medium of expression
	Life of the author, plus 70 years. For works made for hire, anonymous & pseudonymous works, 95 years from publication, or 120 from creation, whichever is shorter.

	Registered between January 1, 1964 and December 31, 1977
	Publication with Notice
	28 year original term, plus 67-year renewal term, which vests automatically without registering the renewal

	Registered between January 1, 1950 and December 31, 1963
	Publication with Notice, and works still in the first term had to be renewed in order to be protected for the second term
	28-year original term, plus 67 years if properly renewed. Otherwise, no protection after the 28th year (latest date December 31, 1991) 

	In the second (renewal) term between 1950 and 1978
	Properly renewed for second term
	Automatic extension for a total of 95 years (28 + 67) 


C.
What works are protected?

     The Act protects “original works of authorship fixed in any tangible medium of expression” including the visual arts, (pictorial, graphic, sculpture), writings, music, dramatic works, motion picture, audio visual, choreography, sound recordings and architecture.  Even though the word “fixed” is used, the Act has been interpreted to give protection to works on computers, which cannot be read without the aid of a machine. In order to be considered “original,” the work must demonstrate a minimal level of creativity.

D.
What is not protected?

     The Act does not offer protection to ideas, concepts, words or short phrases, facts or

utilitarian works.  For example, if there is only a limited number of ways to express an idea, such as an accounting form or contest rules, protection will not be granted.  Short phrases are not protected by copyright, but may be protected by trademark law. Works created for the United States government by its employees acting within the scope of their employment are not copyrightable.  This places government created work in the public domain, which is why anyone can obtain a government map or copy the circulars from the Copyright Office. Note the subject matter of public domain works may still be subject to personality rights, trademark, or right of privacy e.g., soldiers in a Department of Defense photo. 

III. The Rights of a Copyright Owner

A.
Who is the Owner?

     Since 1978, the creator of a work owns the copyright, unless the owner transfers the rights to another.  If you are a photographer hired to take a portrait, you own the copyright to the portrait, although your client may own a copy of the print. 

      The rights of ownership are exclusive and only the author can give them away.  Generally, if a work is created by an employee within the scope of employment, the employer is considered the author/owner of a “work made for hire.” In most situations, an independent contractor, such as a freelance photographer will not be considered an employee, and the copyright to the work will be owned by the photographer.  

     In order for a work to be classified as a work made for hire, which means the hiring party owns the copyright, the creation must fall into nine enumerated categories under the Copyright Act. (See Copyright Office Circular 9 at http://www.copyright.gov/circs/circ9.html for detailed information on the categories and how to determine whether a work was made for hire.)

B.
Exclusive rights of ownership

     The copyright owner controls the rights to his or her work to the exclusion of others.  The rights applicable to the visual arts include the following:

1.
To reproduce the work 

     The copyright owner controls the right of reproduction, which means he or she can determine who can make a copy of the whole or part of a work. 

2.
To modify the work (derivative works)

     The copyright owner holds the exclusive right to modify the original work. This includes the right to make a painting from a photograph, or a collage from several different photographs or images. Even if derivative work is extremely creative, permission must be obtained from the owner of the original work, unless the defense of fair use applies. Manipulating and combining images in Photoshop or similar computer programs without permission is an example of an unauthorized derivative use. 

3.
To distribute copies

     The copyright owner (or the owners authorized agent) is the only one permitted to distribute copies of the work to the public by sale or other transfer of ownership, such as a licensing agreement. For example, if a publisher wishes to use a photograph in a book, a license must be obtained and, in most cases, a fee negotiated.

C.
How to grant rights to a work 

     Copyright is separate and distinct from the object itself. A person can buy a photographic print or a painting, but will not own any of the rights under copyright unless those rights are acquired specifically.  

     Copyright owners can permit many people to use the same work by creating different licenses.  The same image can be used simultaneously as a book cover, a billboard advertisement, and on a website. If a licensee wants to be the exclusive user of a photograph for a period of time, the agreement must be in writing. It is important to be clear when specifying which rights are granted in a license.

D.
What is Fair Use?

     The exclusive rights of a copyright owner are limited by the doctrine of fair use.  Fair use permits the use of copyrighted material without authorization to promote criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, and research. Fair use is a limited doctrine, but one that can be used as a defense against a copyright infringement claim. When fair use is claimed as a defense, a court determines if the defense applies by applying four factors to the facts of your case. The factors considered are: the purpose and character of the use, including whether such use is of commercial nature or is for nonprofit educational purposes; the nature of the copyrighted work; the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and the effect of the use upon the potential market for or value of the copyrighted work. 

E.
What remedies are available?

     The owner of a copyright has various remedies against an infringer under the

Copyright Act.  One remedy is an injunction, a court order that stops the use completely. The destruction of the infringing material may be ordered. Monetary damages are also available. The copyright owner, under certain circumstances, may elect statutory damages which permit a court to award damages up to $30,000, and increase the amount of damages up to $150,000 if willful infringement is found. Profits or actual damages may be elected as a measure of damages, in addition to attorney’s fees and costs. The Copyright Act provides for personal liability, even for corporate employees, in circumstances where the individual was instrumental in the infringement.

IV. The Importance of Copyright Registration 
A. Registration required to commence infringement action

Registration is not required for copyright protection, but is a prerequisite before United States authors can bring an action for infringement in federal court. While foreign authors may bring an action in federal court without securing a registration certificate, registration of the work before an infringement occurs will affect the type of damages available to the author. 

     If registration is made within three months after publication of the work or prior to an infringement of the work, statutory damages and attorney's fees will be available to the copyright owner in court actions. Otherwise, only an award of actual damages or profits will be available to the copyright owner. When the infringement is a use of an unregistered photographed, the measurement of actual damages is a license fee or a multiple thereof.

B. How to Register Copyrights for Photographs 

     Registration of all works must be made with the U.S. Copyright Office (http://www.loc.gov/copyright). The specific steps to take when registering a photograph depend on whether the work is published or unpublished, but the following three steps apply to all registrations of visual works.

Three requirements to register a work of visual art:

1. A completed Form VA (http://www.copyright.gov/forms/formvai.pdf) 

2. The filing fee (currently $30, but check with the Copyright Office for the current fee when you register)

3. A nonrefundable deposit of the work to be registered. The form of deposit required depends on whether the work to be registered is published or unpublished.

TIP: It is important to promptly register work, and to send the application via an overnight carrier, with proof of delivery.  The date of registration is the date the application is received by the Copyright Office. The Copyright Office recommends that in order to be certain that your completed application is received within three months of publication of the earliest published photograph within the group, you may wish to register fewer than three months of published photographs on a single application.

WE RECOMMEND SENDING ALL APPLICATIONS VIA FEDERAL EXPRESS OR OTHER OVERNIGHT CARRIER. For security reasons, regular mail is delivered offsite and the application process is dramatically delayed.

 Published Photographs

     A work is published when it is distributed and offered to the public by sale, rental, display or other methods, making one or multiple copies available. The Copyright Office has recently instituted a procedure that allows for the group registration of published photographs, which has made the process easier and more affordable. 

TIPS ON REGISTERING A GROUP OF PUBLISHED PHOTOGRAPHS
When does a group of photographs qualify for a single registration using the Group Registration of Published Photographs regulation?
All photos are by the same photographer, but it may be a work for hire with a single photographer as the employee.

All photographs were published in the same calendar year.

All photographs have the same copyright claimant(s).

What does the registration cover?

Only photographic authorship may be claimed under the Group Registration of Published Photographs regulation.  Do not refer to any other type of authorship on the application.

Advantages of Registering a Group of Published Photographs: 
Any number of published photographs by a single photographer and published within the same calendar year may be registered with a single deposit, application, and filing fee.  (Otherwise, separate registrations might be required.)

The deposit requirements are more flexible than with non-group registration.  (Otherwise, actual published copies of the photos might be required.)

Two basic methods of registering a Group of Published Photographs:
There are two basic methods of registering a group of published photos under the regulation - one is with the group photo continuation sheets (Form GR/PPh/CON) and the other is without those forms.  Registration with the GR/PPh/CON is strongly encouraged because the form will give complete information about each individual photo, thus ensuring a more complete public record.  This could be helpful in defending a copyright claim.

To register a group of published photos using the Form GR/PPh/CON:
Complete a Form VA (or a Short Form VA) along with Form(s) GR/PPh/CON.

On Form VA (Numbering of spaces different on Short Form VA):

In space 1, give a collection title on the Title line and give "Group Registration/Photos" and the actual number of photos in the group on the Previous or Alternative Title line.

In space 2, name the photographer.  If the work was made for hire, name the employer and the photographer employee, for example "XYZ Company, employer for hire of Jane Doe," and answer "Yes" to the "work made for hire" question.  (Do not use a Short Form VA for a "work for hire" claim.)

In space 3a, give the year of creation of the last photo in the group and in space 3b, give the complete date of publication for the group or, if published on separate dates, give the actual range of publication dates, consisting of the specific dates of first and last publication, for example, February 6 - April 14, 2003.

 If the exact day date(s) of publication cannot be determined, you may qualify the publication date(s) with "approximately," but the month, day, and year must be included.

No dates in the future are allowed.

On Form GR/PPh/CON:

A separate entry must be completed for each photo even if more than one photo was published on the same date and on the same page of a periodical or other work.

Number each photo entry on the form and, if possible, key each number to the corresponding photo in the deposit.

Give a title (may be words or numbers) and a complete date of publication for each photo.

Deposit requirements:

Deposit a copy of each photograph in the group.  Suggested formats are listed in the Library of Congress's order of preference in the instructions on Form GR/PPh/CON.

To register a group of published photos without the Form GR/PPh/CON:
If you decide not to send a Form GR/PPh/CON, you must still send a completed Form VA (or a Short Form VA).

On Form VA:

Follow directions above for registration with Form GR/PPh/CON.

Discrepancies between the number of deposited photos and the number given on the application will delay registration.

Deposit requirements:

Follow directions above for registration with Form GR/PPh/CON.

In addition, the deposit material must contain complete publication information for each deposited photograph.

If a CD-ROM (or DVD-ROM) is deposited, a text file containing the title of each photo and its publication date saved on the CD, or a printed list containing that information, would be acceptable.  (In either case, it must be clear which publication date goes with each photo.)

If hard copies of photos are deposited, publication information may be given on each photo.

Exception for either method of registration:
If each photo covered by the claim was first published within 3 months before the receipt of the claim in the Copyright Office, you may give only a range of dates in space 3b on Form VA without giving individual publication dates either on a Form GR/PPh/CON or on the deposit material.  However, complete publication information for each photo will make a better public record.

Important information about photographs published Pre-Berne and pre-1978: 

If any photos were published before March 1, 1989 (the effective date of the Berne Convention Implementation Act), they can be registered only if first published with the required copyright notice.  For any such photo, deposit material must show the work as first published and must show the exact form and location of the copyright notice.  (See Circular 3 on the Copyright Office website for more information on pre-Berne notice requirements.)

If any photos were published before January 1, 1978, i.e., under the 1909 copyright law, contact the Copyright Office for more information about notice and deposit requirements.

Section 412 benefits: 
To get the full benefit of Section 412 of the copyright law, you may wish to register less than 3 months worth of photos on one application so that the claim is received in the Copyright Office within 3 months of the earliest published photo within the group.  (Section 412 deals with awards of statutory damages and attorney's fees; for more information, see the "Copyright Registration" section on page 7 of Circular 1 on the Copyright Office website.  The law itself is also available on the website.)

Deposits for Published Works

Two deposit copies must be provided of every photograph for which a copyright is sought. * For works published prior to March 1, 1989, a deposit copy must show the photograph as it was published and must include a copy of the copyright notice. For deposits published after March 1, 1989, no copyright notice is necessary.  

* A request can be made to the Copyright Office to deposit one copy of the work if you have special circumstances, such as the size, weight, and cost of the work. Please see Copyright Office publication 37 C.F.R. 202.20 – Registration of Claims to Copyright

at http://www.copyright.gov/title37/202/37cfr202-20.html for more details.

Deposits for Works Published After March 1, 1989 

The deposit may be in the form of any of the following, listed in the Library of Congress’s order of preference:

• Digital form on one or more CD-ROMS including CD-RWS and DVD-ROMS, in one of these formats: JPEG, GIF, TIFF, or PCD

• Unmounted prints at least 3 inches by 3 inches in size, but no larger than 20 inches by 24 inches

• Contact sheets

• Slides, each with a single image

• A format in which the photograph has been published, for example, clippings from newspapers or magazines

• A photocopy of each photograph, which must be either a photocopy of an unmounted print at least 3 inches by 3 inches in size, but no larger than 20 inches by 24 inches, or a photocopy of the photograph in its published format. It must be a color photocopy if the photograph was published in color.

• Slides, each containing up to 36 images

• A videotape clearly depicting each photograph
Deposits of Works Published Prior to March 1,1989

     The copy of the photograph deposited must be one that shows the photograph as it was first published. The copy of the photograph must show the copyright notice, if any, that appeared on, or in connection with, the photographic work. This is necessary because the copyright law in effect from January 1, 1978 through February 28, 1989 required that a work be published with a copyright notice identifying the owner of the copyright and the year date of first publication of the work. The deposit copy for a photograph published prior to March 1, 1989 may be any of the above listed formats as long as the format deposited faithfully reproduces the photograph in its exact, first-publication appearance.

Unpublished Photographs

     A copyright notice is not required to protect unpublished works. The registration of two or more unpublished photographs as a collection, for a single-fee, is very straightforward and only requires submitting a completed Form VA, a registration fee and a deposit of the works to be registered in the collection. (Remember that Form GR/PPh/CON is only used for group registration of published works.)

     Please see Copyright Office handout FL 107 Registration of Photographs for complete instructions.

Deposits of Unpublished Works  

    A deposit of  “identifying material” is required to register unpublished works. Only one copy of the work to be registered is necessary for unpublished works. "Identifying material,” or "I.D. material," generally consists of two-dimensional reproduction(s) of a work in the form of photographic prints, transparencies or photocopies that show the complete copyrightable content of the work being registered. 

The deposit may be in any of the forms listed above for Published Photographs.

Photographs Online 

     The Copyright Office has yet to issue strict guidelines on the registration of copyright for online works made available over a communications network such as the Internet or works accessed via network (World Wide Web sites and homepages, FTP sites, Gopher sites) and files and documents transmitted and/or downloaded via network.

What the registration of an online work covers
     For all online works other than computer programs and databases, the registration will extend only to the copyrightable content of the work as received in the Copyright Office and identified as the subject of the claim. The application for registration should exclude any material that has been previously registered or published. For published works, the registration should be limited to the content of the work asserted to be published on the date given on the application.

     For online databases of photographs, the registration will extend to the entire copyrightable content of the work owned by the claimant, even though the entire content is not required in the identifying material deposited.

     Many works transmitted online are revised or updated frequently. For individual works, however, there is no blanket registration available to cover revisions published on multiple dates. A revised version for each daily revision may be registered separately, provided the revisions constitute copyrightable authorship. A separate application and filing fee would be required for each separately published update. 

Databases

     In some cases, a frequently updated online work may constitute an automated database. A group of updates, published or unpublished, to a database, covering up to a 3-month period within the same calendar year, may be combined in a single registration. For more information about registering databases, request Circular 65, “Copyright Registration for Automated Databases.” All updates from a three-month period may be registered with a single application and filing fee.

How to Register Your Online Work

To register a work transmitted online, send the following three items together in the same envelope or package to:

Library of Congress
Copyright Office

101 Independence Avenue, S.E.
Washington, D.C. 20559-6000

1. A properly completed and signed application form

2.  Appropriate deposit material

3. A nonrefundable filing fee for each application in the form of a check or money order payable to Register of Copyrights 
Detailed information on each of these is given below.

How to complete the form:

In general, complete the Form VA as explained in the instructions.

Space 2: How to describe the Nature of Authorship

     In Space 2 of the application, give a brief statement describing the original work or works being registered, such as “photographs.” 

    Do NOT give statements that refer to elements that may not be protected by copyright, that may be ambiguous, or that do not clearly reflect copyrightable authorship. For example, do NOT use the terms “user interface,” “format,” “layout,” or “design.” 

Space 3: Determining if your work is published or unpublished

     The definition of “publication” in the U.S. copyright law does not specifically address online transmission. As has been the long-standing practice, the Copyright Office asks the applicant, who knows the facts surrounding distribution of copies of a work, to determine whether the work is published or not.

Published Photographs Online
     If you determine that your work is published, give the complete date and nation of first publication in Space 3b of the application. For a revised version, the publication date should be the date the revised version was first published, not the date the original version first appeared online. For registration purposes, give a single nation of first publication, which may be the nation from which the work is uploaded.

     If the same work is published both online and by the distribution of physical copies and these events occur on different dates, the publication date should refer to whichever occurred first. If a work is published both online and by the distribution of physical copies in any format, the requirement of the deposit regulations for the copies applies, not the options for online works given below. For example, if a work is published in the form of hardbound books and is also transmitted online, the deposit requirement is two copies of the hardbound book.

Unpublished Photographs Online
     If you determine that your work is unpublished, leave Space 3b blank. Do NOT write “Internet,” “homepage,” or any other term in this space.

Deposits for Photographs Online

     All works transmitted online excluding computer programs, databases, and works fixed in CD-ROM format:

     The deposit regulations of the Copyright Office do not specifically address works transmitted online. Until the regulations are amended, and under the authority granted the Copyright Office by 37 C.F.R. 202.20(c)(2)(viii), the Office will require the deposit of one of the following:

Option 1: a computer disk (clearly labeled with the title and author) containing the entire work and in addition, representative portions of the authorship being registered in a format that can be examined by the Office (printout, audiocassette, or videotape). If the work is short (e.g., five pages of text or artwork), deposit the entire work and confirm that it is complete. If the work is longer, deposit five representative pages. This identifying material should include the title and author, and the copyright notice, if any.

OR
Option 2: a reproduction of the entire work, regardless of length. Send the format appropriate for the authorship being registered, for example, a printout, audiocassette, or videotape. No computer disk is required.

B. How Long Does The Copyright Office Take to Register an Application?

     The time the Copyright Office requires to process an application varies, depending on the amount of material the Office is receiving. If your submission is in order, you may generally expect to receive a certificate of registration within approximately four to five months of submission. It can be longer; there have been times when it was up to a year e.g., the anthrax era.

     Special handling is the expedited processing of an application for registration of a claim to copyright or for the recordation of a document pertaining to copyright. It is granted in a limited number of cases to those who have compelling reasons for this service, such as pending or prospective litigation. It is subject to the approval of the chief of the Receiving and Processing Division, who takes into account the workload of the Copyright Office at the time the request is made.

     The fee for a special handling request is $580, plus a $30 registration filing fee ($60 for renewal). Once a request for special handling is granted, the fee is not refundable. If a check is returned for insufficient funds, the registration or recordation will be cancelled. Please see Copyright Office Circular 10 (http://www.copyright.gov/circs/circ10.html#special) for additional information. 

V. Digital Armor: Protecting Your Photographs Using Technology
A. Damages for removal of Copyright Management Information

     The DMCA serves as a powerful tool for copyright owners because it provides additional protection distinct from that already afforded under the Copyright Act. Additionally, the DMCA allows for supplemental statutory damages.

     The DMCA is different from the rest of the Copyright Act in several ways. First, the DMCA does not prohibit copyright infringement; the DMCA prohibits certain activities that could lead to copyright infringement.  Second, the remedies afforded under the DMCA are different than the remedies provided for under the Copyright Act for copyright infringement.  Third, the DMCA entitles “anyone injured by a violation” of Section 1202 to sue for statutory damages, unlike the Copyright Act, which only permits certain persons to sue for statutory damages.

One title of the DMCA, Section 1202, provides new civil and criminal remedies against those who remove or falsify copyright management information from copyrighted works.  Copyright Management Information (“CMI”) includes information typically contained in a notice of copyright such as the title, the name of the copyright holder, identifying numbers, and terms and conditions for use.  

     Section 1202 implements two new prohibitions.  The first prohibition in Section 1202 makes it unlawful for persons to knowingly provide, distribute or import false CMI for distribution “with the intent to induce, enable, facilitate, or conceal infringement.”  The second prohibition in Section 1202 makes it unlawful to intentionally remove or alter CMI, or knowingly distribute or import for distribution CMI that has been removed or altered.  Remedies for violations of this provision are also quite high.  For example, statutory damages (an amount awarded in the court’s discretion) range from not less than $2,500 and not more than $25,000 per violation.  Moreover, these damages may be tripled if the court finds that the infringer is a repeat offender (has violated Section 1202 twice within three years).  Criminal remedies for a violation of this section are also provided for.
     To date, there are few cases that address claims brought under Section 1202. However, as more photographers distribute images in digital format and either watermark or imbed metadata that includes CMI, actions under Section 1202 could become more significant. 

Recommended Copyright Office Publications

The following publications are available online at http://www.copyright.gov/cirzcs/ or through fax-on-demand from the U.S. Copyright Office at (202) 707–2600.

Circular 1 – “Copyright Basics”

Circular 3 – “Copyright Notice”

Circular 9 – “Work for Hire”

Circular 10 – “Special Handling”

Circular 40 – “Visual Arts”

Circular 66 – “Copyright Registration for Online Works”

FL 124 – “Group Registration of Published Photographs”

37 C.F.R. 202.20 – “Registration of Claims to Copyright”

Reproduction and distribution of this information is permitted provided the following credit is provided “Distributed courtesy of PACA, Picture Archive Council of America www.stockindustry.org”
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